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1. Introduction 

The purpose of this Guide is to assist RVA member villages to comply with the Retirement Villages Act and related legislation dealing with the resale of existing units and apartments. It is intended to be advisory only; members are free to adopt it in its entirety or incorporate parts in their own process as appropriate. It recognises that many members have introduced their own processes which work well while others have a system which may not be as good as it could be. The intention is that the Best Practice Guide is sufficiently flexible to be able to handle either situation.
The objective throughout is to be equitable to the resident, their family, and the operator by balancing fairness against both parties’ contractual obligations in the ORA. It also recognises that each ORA is different and that there have been changes in the Retirement Villages legislation and Code of Practice which may affect an operator’s processes depending on when the ORA was entered into. For example, the process in dealing with refurbishment and “fair wear and tear” may differ from one resident to another, depending on when the ORA was signed. 

This Guide has two audiences : the operator and his/her staff, and exiting residents and their families, especially the family members who may not understand or even be aware of the terms and conditions of their parents’ contract with the village.

2. Abbreviations 

The following abbreviations are used in this guide.
“Code” means the Retirement Villages Code of Practice 2008;
“EPA” means an enduring power of attorney;
“General Regulations” means the Retirement Villages (General) Regulations 2006;
“ORA” means an occupation right agreement;
“RV Act” means the Retirement Villages Act 2003.
3. Notice of termination 
	Legislative reference and circumstance
	Operator’s best practice guide 
Checklist – Step 1

	Code of Practice Cl. 46 : Resident terminates the ORA
	The resident can be expected to terminate the ORA in writing in whatever format or medium (e.g. a letter, email, solicitor’s memorandum, etc) they choose.  Model letter 1 provides a form you can make available to residents.
The ORA should specify a notice period for termination (e.g. one month, etc); if not, the Code requires “at least” one month’s notice. 

The operator should acknowledge the receipt of the notice and explain the termination process. Model letter 2 sets out that process. 

If the notice is signed by someone other than the resident, confirm that that person has the authority to terminate the ORA. (e.g. an EPA  (who has provided a non-revocation certificate), the resident’s solicitor,  an executor of the estate, or a resident’s authorised representative). 
Clarify all termination costs including the weekly fees and any abatements. 

Clarify any questions that may arise, including details of when the unit is expected to be vacant for the resale process to start. 
Update any database records you may keep.


	Legislative reference and circumstance
	Operator’s best practice guide 
Checklist – step 2 or step 3, then step 4 if necessary

	
Code of Practice Cl.48(3) Termination through death of the resident/s 


	
The ORA is automatically terminated if a resident, or the last surviving resident (if more than one) dies. A notice of termination is not required to be given in these circumstances and no further action is required to terminate the ORA.
The operator should deal directly with the executors of the resident’s estate.  The identity of the executors can be determined from the resident’s will.  If it is expected that instructions will be received from a person other than an executor on an ongoing basis then the operator should obtain written authority from the executors to deal with that person.  Remember, an operator should not take instruction from a resident’s EPA as the appointment of an EPA ceases on death.
The operator should call the executors to outline the termination process and to clarify any questions that may arise, including details of when the unit is expected to be vacant for the resale process to start, bearing in mind any obligations under the resident’s ORA. Follow this up with a letter to confirm the process.  Model letter 3 sets out that process. 

Note that there are various time periods under the RV Act (e.g. requirements to provide reports or obtain a valuation) which are triggered at the date of termination, which is defined as the date of the resident’s death.

	Code of Practice Cl. 48-49: Termination by the operator – general  
	The ORA should set out the grounds for an operator to terminate an ORA. The Code allows for this to occur on medical grounds, breach of the ORA, abandonment of the unit, or if the resident causes serious damage to the unit or serious injury, harm or distress to people.  The ORA can only be terminated on these grounds if the ORA terms and conditions give the operator the right to do so.

Cl. 49 requires any right to exercise the termination clauses to be a two-step process – the notice of the intention to terminate the ORA, followed by the actual notice of termination itself. Model letters 4 and 5 set out the process for these notices.
The resident has the right to challenge the termination through the complaints and disputes processes, but the operator can continue with the termination if it considers (after consultation with the village’s statutory supervisor) this to be in the village’s best interests while the complaint process continues. 

	Termination through medical grounds
	The ORA can be terminated if, after assessment and certification by a doctor, a resident’s physical or mental health is such that they or other residents are unable to continue to live safely in their units. The Code cl. 48 (4) sets out the rights of the parties involved. 
Although the Code is not clear, we suggest that once a medical certificate has been obtained, the operator give notice of its intention to terminate the ORA. The Code states no time period before proceeding to notice of termination, but we suggest at least 2 weeks to enable the resident/EPA/family to discuss and decide whether to get a second opinion.

Cl. 49 (3) (f) requires there to be month’s written notice of termination on medical grounds. 

	Termination for a breach of the ORA 
	The operator may have grounds for termination if the resident has materially breached their ORA. What constitutes “materially breached” will vary but it could include matters such as a failure to pay fees and charges, etc. 

The operator is required to give notice of its intention to terminate the ORA unless the breach is remedied and to set out the steps the resident must take to remedy the breach. The time period given in which the breach may be remedied will depend on the nature and the extent of the breach, but must not be less than one month.

If the breach has not been remedied within the required time period, Cl. 49 (3) (f) requires there to be a month’s written notice of termination on breach of the ORA. 

	Termination for abandoning the unit
	 The operator may have grounds for termination of the ORA if the unit has been abandoned. What constitutes “abandonment” is likely to include factors such as an empty unit without any explanation and the weekly fee is in arrears for two months or longer (note – there is no legislative requirement for this period of time so this is viewed as “best practice”).

The operator must have made “reasonable enquiries” which will include contacting the resident’s family or EPA to find out what has happened to the resident. 
The operator is required to give notice of its intention to terminate the ORA unless the resident reoccupies the unit within at least one month. 
The ORA can be terminated should the resident fail to reoccupy the unit. Cl. 49 (3) (f) requires there to be a month’s written notice of termination on abandonment.

	
Termination for serious damage to the unit, harm to people.
 See also Code of Residents’ Rights 
	
The operator may have grounds for termination of an ORA if the resident, intentionally or recklessly, has caused or allowed, or is highly likely to cause or allow, serious damage to a unit or other village facilities (including continuing damage which becomes serious), or serious injury, harm or distress to the operator, staff or other residents. 
The operator is required to give notice of its intention to terminate the ORA unless the damage, injury or harm is remedied within a specific time that is reasonable in the circumstances (there is no minimum time period). Best practice is that all notices should be given in writing.

If the resident fails to make good in the time required, the ORA may be terminated with as much notice “as is reasonable in the circumstances” (Cl. 49(3)(f). 


4. Unit inspection and refurbishment 
	Legislative reference and circumstance
	Operator’s best practice guide 
Checklist – steps 5 – 8, as required. 

	
Code of Practice : Cl. 50 ORA signed before 25 September 2006
	
For residents who entered into their occupation right agreement before 25 September 2006 (and whose rate of fixed deduction or share of capital gain remains unchanged from their original ORA), the nature and extent of refurbishment will be determined by the terms of their ORA. 
Check the exiting resident’s ORA to determine responsibility for refurbishment. 

Villages should have their own procedures to determine “fair wear and tear” if the resident is responsible for meeting the cost of refurbishment and the ORA includes a reference to this. 

If at any stage during the refurbishment process the operator and resident cannot agree, the RV Act provides a two-stage disputes process. The first step is to refer to the village disputes process before escalating the issue. 

	ORA signed after 25 September 2006 .

DBH Refurbishment Best Practice Guide (June 2009)
	If residents entered into their ORA’s after 25 September 2006 (of before that but the ORA was varied after that date to either increase a resident’s fixed rate of deduction or decrease the resident’s share of capital gain), then clause 50 of the Code applies and residents will not be liable to pay for damage caused by fair wear and tear.  
The Department of Building and Housing’s Best Practice Guide to determining refurbishment and fair wear and tear in retirement village units should be used as the first point of reference. Check the exiting resident’s ORA to determine responsibility for refurbishment. 

Villages should have their own procedures to determine “fair wear and tear” if the resident is responsible for meeting the cost of refurbishment and the ORA includes a reference to this. 

If the ORA requires the resident to pay for refurbishment, the refurbishment process must be set out in the ORA. This process is specified in Cl. 50(2) of the Code of Practice. 

Refer to the Refurbishment check list in the Schedule for a process to follow. 

	Administrative steps on vacant possession 
	Your village’s process on vacant possession may include the following steps :
· Advise the family about the refurbishment process – see model letters 2 and 3 

· Collect keys to unit and any security cards/keys to the village and amenities;

· Check condition of the dwelling and all possessions removed; check with the resident, the family, the EPA or executor (if appropriate) about anything left behind or removed incorrectly;

· Check for any damage for which the resident is liable;

· Reconcile operator’s chattels remaining in the unit with the list in the ORA;

· Read utilities meters and turn off anything that should be turned off;

· Determine outstanding utilities costs, weekly fees and the like;

· Determine the value if any of chattels, fixtures and fittings (e.g. conservatories, awnings, etc)  belonging to the resident but which remain in the unit;

· Complete any documentation including the recovery of outstanding charges and discuss with the family/resident/EPA/executor (as may be applicable);

· Review the refurbishment policies (see above and DBH Guide);

· Undertake refurbishment and resale marketing process (see below).

Refer to the Refurbishment check list in the Schedule for a process to follow


5. Periodic fees and other payments after termination 

	Legislative reference and circumstance
	Operator’s best practice guide 
Checklist – step 2 and step 10, as relevant

	Code of Practice Cl. 54 (1)

Fees for personal services 
	Fees for personal services (i.e. fees which are unique to that resident, such as meals, medication delivery, showering, laundry, etc) must cease on the date the resident stops living permanently in the unit. 

	Periodic fees 
	Pending settlement of a new ORA for the unit, fees for overheads and outgoings can continue to be charged at 100% for six months after the termination date (or any later date the exiting resident stops living in the unit and removes all possessions). After six months the fees must be reduced to 50%. 

Operators may choose to cancel the fees payable at any time after the unit is vacated. In this case, the exiting resident or their family should be so advised promptly, and the detail recorded in the resident’s file.  Although in some cases a formal variation to the ORA may be required, it is often sufficient to make a note in the resident’s file. 

Model letters 2 and 3 includes the rationale for the fees and should be sent as part of the termination process. 


6. Marketing the vacant unit 
	Legislative reference and circumstance
	Operator’s best practice guide
Checklist – steps 9 – 11, as required

	RV Act S. 25-26



General Regulations S. 39-43 and 11
Code of Practice Cl. 51 

Fair Trading Act 1986


	This process should be followed when the operator is responsible for selling the vacant unit..

An unregistered retirement village cannot advertise (except in limited circumstances) or enter into an ORA for a unit. 
Advertising of retirement villages is regulated by the RV Act, the General Regulations and the Fair Trading Act 1986.  The general rule of thumb is that is that advertisements must not be misleading or deceptive. There are many other specific rules, however, that an operator must be aware of.  For example:

· An advertisement should not include a statement that entering into an ORA is free from risk;

· If reference is made to a “right to occupy” it must state if the right is secured or unsecured and if secured the nature and ranking of that security;

· If a village advertises a policy, procedure or system relating to the safety and personal security of residents then this must be maintained to at least the level described in the advertisement for as long as residents who purchased their licence at the time of the advertisement remain in the village.

The General Regulations sets out technical rules about statements concerning operator’s assets, authorised capital and prospective financial information.  These rules will need to be complied with if such statements are to be included.

If a unit is a Licence to Occupy, it should not be promoted as being “for sale” and should refer to the fact that the operator is offering the unit under an Occupation Right Agreement. The Retirement Commission is also of the view that an advertiser should identify the occupancy type (e.g. unit title, leasehold or LTO) and that advertisements should include a statement that the village is registered together with the registration number.
Marketing the unit

The starting point for marketing the unit will depend on the operator’s ability to get vacant possession and plan for any refurbishment. Generally, the exiting resident and/or their family have an acute interest in getting the sale and settlement completed promptly and the operator needs to be aware that their compliance with the Code of Practice will be under scrutiny from this point forward. 

Marketing the unit should begin as soon as possible. The scope of refurbishment should be agreed promptly and communicated to anyone involved in the selling process to ensure accurate representation to prospective residents. 

The Code requires operators to promptly start the process of entering into a new ORA for the unit in accordance with the former resident’s ORA and the Code and to “take proper steps to market the unit, respond to enquires in a timely and helpful way, and take all reasonable steps to enter into a new ORA in a timely manner and at the best price reasonably obtainable.” 

In addition, the General Regulations provides that an operator may not give preference to finding residents for newly built units over those previously occupied by former residents.

Operators should have marketing plans to promote the village and the individual units as they become available. Marketing the village is the operators’ responsibility but the plan should be available to residents as required. The Code requires that marketing the unit is done in consultation with the former resident. As a minimum, an operator should consult the former resident about:

· When the unit goes on the market;

· The general nature of the marketing plan for the residential unit; and

· Charges relating to the marketing and sale of the unit that the former resident is liable to pay. 

All marketing initiatives for specific units should be recorded in a register so that the monthly reports (referred to below) can be quickly compiled. 

For example, your marketing initiatives could include the following :

· Regular contact with people who have made enquiries and whom you have recorded on a database for that purpose;

· Invitations to regular social events at your village, including relevant local clubs (RSA, bowling clubs, Probus, etc);

· Advertising on relevant websites such as Grown Ups and Trade Me Property;

· Sandwich board on the berm; 

· Open days at regular intervals;

· Advertisements at local clubs, in age-appropriate publications such as Grey Power, local newspapers, Yellow Guide;

· Target radio, investigate social media such as Facebook to target the children of potential residents;

· Hold sales seminars at regular intervals for the public.

At the start of the process the operator should be able to demonstrate that the asking price of the unit accurately reflects its market value. While not mandatory at this stage, an operator may consider it useful to obtain a valuation of the unit from a retirement village valuer. 

In marketing either the village or the individual unit, operators should bear in mind the respective merits of radio, TV, print and website advertising. 

For a sales and marketing template, see model letter 6.
Reporting to the exiting resident 

If the unit is ready for sale immediately after the former resident has vacated it, the operator must immediately supply monthly reports to the former resident about the marketing. 

It would be good practice to start supplying regular monthly written reports even if the unit is not immediately ready for sale, especially if the refurbishment process is likely to be protracted for any reason. 

If the unit remains vacant after three months of the termination date, the operator must provide a written monthly report stating the steps taken to market the unit or the village and progress made towards finding a new resident. 

The reports should :

· Detail the marketing initiatives carried out in the previous month;

· Note the number of enquiries in the previous month;

· Report any comments about the price of the unit; 

· Report any prospective residents’ comments and any other remarks; 

· Include any amendments to the marketing plan for the following months such as changes in the valuation or selling price, new media initiatives, and note the resident’s agreement to these. 

For a monthly report template see model letter 6.
The written reports must continue monthly until settlement is made by a new resident.  The operator could also telephone the former resident, his/her EPA, representative or executor (as applicable) to check that they have received the report and discuss any concerns they may have. 

Valuations after six months

If a new ORA hasn’t been entered into after six months, the operator must obtain, at his/her expense, a valuation of the unit to establish a suitable price for marketing it. This should be done using an independent registered valuer who is experienced in retirement village valuations. The unit must then be marketed at this price. 

The Code is silent as to what the operator must do with the valuation.  We recommend that the operator disclose to the former resident that it has obtained a valuation and provide the resident with the amount of the valuation together with the methodology used.   

However, the former resident may dispute the valuation and obtain a second one at his/her expense, which must also be done by an independent valuer. If this valuation differs from the first one, the operator is required to “consider” the second valuation in deciding a suitable price. 

Operators should have a process to identify units that are unsold for six months or longer, and a method of tracking and reviewing the progress of those sales. 

Marketing and sale using a real estate agent 

If an operator employs a real estate agent to market the vacant unit, s/he must ensure the agent understands the RV Act and Code requirements and complies with the valuation and reporting requirements. It would be advisable to get a signed acknowledgement from the agent that they will comply with this Best Practice Guide or the operator’s policies and the Code, with appropriate penalties for failure to comply. The Agent must be a licensed real estate agent under the Real Estate Agents’ Act. 


7. Completing the sale 
	Legislative reference and circumstance
	Operator’s best practice guide
Checklist – step 12 

	Code of Practice Cl. 54 (6)
	Once the unit has been sold, the operator must pay all money owing to the former resident no later than five working days after the operator receives payment in full from the new resident. 

Operators may have in place directions for the sales person’s responsibilities and authorities to accept conditions on a sale, a maximum amount of time on a condition such as finance, a process to ensure the suitability of the incoming resident (e.g. in terms of age, capability to live independently, or any other reason), and any processes to handle requests for variations to the new ORA.  
Where a resident has died, the resident’s exit payment should only be paid out once the operator has received a copy of the probate document after probate has been granted.  Payment should be made to the persons named as executors or as they direct.


8. Accepting the new resident 
	Legislative reference and circumstance
	Operator’s best practice guide
Checklist – steps 13 – 15 

	RV Act S. 27 and 29
Occupation Right Agreements 
	Any deposit paid must be held by the statutory supervisor (if there is one) or by a lawyer nominated by both the resident and the operator. 

An incoming resident must receive independent legal advice before signing the ORA. Ensure that you sight the lawyer’s certification to that effect. 

	RV Act S. 28

Cooling-off period 


	An incoming resident has a 15 working day cooling-off period to cancel the agreement within 15days after the ORA is signed by the resident. No reason need be given for the decision to cancel. 
The 15 working day period starts on the date the ORA is signed by the incoming resident. 

The Code of Practice (Cl. 54 (6)) requires operators to pay exiting residents within five days of the receipt of the incoming resident’s payment. 
The following guide can be used to handle repayments to the exiting resident, EPA, or executor (if applicable) : 

15 working day period has expired : Refund has been received and must be paid within five days of receipt. Ideally this should be on the settlement date. 

15 working days period has not expired : The settlement money is held by the statutory supervisor or settlement company until the period has expired. Once expired the money will be sent to the exiting resident and must be paid out within five days (with any excess going to the operator). 


SCHEDULE

MODEL LETTERS AND CHECKLIST TO ACCOMPANY THE RESALES BEST PRACTICE GUIDE

MODEL LETTER 1 
Resident to give notice of termination of the ORA
Date

Manager’s name
Village
Address 

Dear [name] 
NOTICE OF TERMINATION OF AN OCCUPATION RIGHT AGREEMENT

I/we wish to give notice of my/our intention that the Occupation Right Agreement (ORA) dated [date] between xxxx [my name/s] and yyyy Retirement Village be terminated on a date being xx days from the date of this letter. 

I/we understand that on receipt of this letter by  the Village Manager I/we have terminated my/our ORA pursuant to clause xxx in my/our ORA.  Please counter sign this letter, inserting the date in the space provided below, and return to us as an acknowledgement of your receipt of this notice.
I/we will vacate the unit/apartment on [insert date].

As a result I/we understand that the yyyy Retirement Village management will commence a refurbishment programme and will market my/our unit for resale. A new ORA may be issued to a new resident at any stage after the date my/our ORA is terminated. 

Once the unit is resold, I/we understand that settlement will be in accordance with the terms and conditions of my/our ORA. 

Yours sincerely 

Resident’s name/names 

Village manager’s acknowledgement 

This is to acknowledge the termination of the ORA held by [name/s] and with effect from [date]. 

____________________________

Signed – Village Manager 
MODEL LETTER 2
 Resident terminates the ORA : Letter to acknowledge receipt of the notice and explain the process
Date 

Outgoing resident’s name
Address 

Dear Name

Termination of ORA for unit/apartment number xxx at .... Village
Thank you for your advice that you will be vacating unit/apartment xx on [vacation date].

I acknowledge that you have advised that the unit/apartment will be cleared of your personal belongings by [date].

OR

I would be grateful if you would contact me to discuss your arrangements to have the unit/apartment cleared of your personal belongings. 

I have set out for you below the repayment details and the various processes that are involved in the resale of your unit/apartment in accordance with your Occupation Right Agreement (ORA).

Repayment:  The Occupation Licence Payment [or entry payment, or however it is described], less any deductions, will be repaid no more than [five] working days after a new occupation right agreement has been settled with a new resident [or set out the process if it differs from this].  

Village’s Chattels:  The following items should remain in your unit/apartment after the dwelling has been cleared:  [List]
Refurbishment:  [If the resident is not responsible for meeting the refurbishment costs] 
Once the unit/apartment has been cleared, it will be assessed for refurbishment and a scope of works prepared. If there is any damage identified in that assessment that is over and above fair wear and tear, you will be notified as you are liable to meet that cost in accordance with clause XXX of your ORA. [check ORA]      

If you disagree with our assessment of any additional damage over and above fair wear and tear, please contact me to discuss your concerns. In general, our village follows the Department of Building and Housing’s Best Practice Guide to determine refurbishment in retirement villages.
OR

Refurbishment : [If the resident is responsible for refurbishment] 
Once the unit/apartment has been cleared, it will be assessed for refurbishment and a scope of works prepared. It’s important that we refurbish the unit to make it as attractive as possible to a new resident, and this will speed the resales process. Clause xxx of your ORA places responsibility for meeting the costs of refurbishment on you. 

[Set out the nature and extent of the refurbishment specified in the ORA. For example, this could require the unit to be returned to a condition described as “new”, “returning the unit to the condition the resident took occupation”, etc. If the resident is not responsible for fair wear and tear in the refurbishment process, set that out here.] 

I suggest we meet at [date and time] to view the empty unit, and assess what needs to be done. We will produce a schedule of work with estimated costs, and we will provide this to you for your comments before we commence the refurbishment. 

Once the work is complete we will provide you with details of the final cost and deduct that amount from your termination proceeds [or describe how payment is to be made by the resident otherwise]. 

If you disagree with our assessment of the refurbishment required, please contact me to discuss your concerns. 

Sales and Marketing Process:  Your unit/apartment will be listed for resale [immediately; once refurbishment is complete; some other point]. 
Our sales and marketing process is [or you can attach a sales and marketing plan]:

· We try to keep a show home available at all times to allow intending residents to select a unit or apartment that best suits their lifestyle, but also have some choice over colour selections to personalise their home. 
· Advertising on xxxx

· Etc 

We will report progress with reselling your unit/apartment regularly, and please feel free to contact me [sales manager, etc] at any stage if you have any questions or suggestions. 

OR

We will contact you again with the details of the sales and marketing plan for the village and your unit [when]. 
Village Fee:  The [village fee, etc] continues to be payable until a new ORA for the Unit/Apartment has been settled with a new resident. This fee meets the ongoing costs of the village such as insurance, rates, and general overheads which are common to all residents in the village. These costs continue even if your unit is unoccupied, and are similar to the costs a householder outside the village has to meet in similar circumstances. 

If the unit/apartment remains unsold after six months from the later of the date of termination or the date you have vacated, the [village fee]  [will be reduced by 50%] or [ will cease].   

AND IF APPLICABLE
Services Package Fee:  Payment for personal services ceases from the date the unit/apartment is vacated.

If you have any queries I have not covered in this letter or would like further clarification of any procedure, please do not hesitate to contact me.


Yours sincerely, etc
MODEL LETTER 3 
The ORA is terminated as the result of the death of the resident/s : Letter to acknowledge receipt of the notice  and explain the process
Date 

Name of estate 
Address 

Dear [name]
Termination of ORA for unit/apartment number xxx at .... Village
I was sorry to hear that [name] had passed away on [date], and on behalf of the village I would like to offer my sincere condolences to you and your family on your loss. [Perhaps add a personalised sentence or two about the resident – e.g. s/he will be missed for his/her keen sense of humour and involvement in the many activities around the village, etc. If you attended the funeral service, perhaps make a comment about that.]
I acknowledge that you have advised that the unit/apartment will be cleared of [name’s] personal belongings by [date].

OR

I would be grateful if you would contact me to discuss your arrangements to have the unit/apartment cleared of [name’s] personal belongings. 

I have set out for you below the repayment details and the various processes that are involved in the resale of a unit/apartment in accordance with [name’s] Occupation Right Agreement (ORA).

Repayment:  The Occupation Licence Payment [or entry payment, or however it is described], less any deductions, will be repaid no more than [five] working days after a new ORA has been settled with a new resident [or set out the process if it differs from this].  

Village’s Chattels:  The following items should remain in the unit/apartment after the dwelling has been cleared:  [List]
Refurbishment:  [If the resident is not responsible for meeting the refurbishment costs] 

Once the unit/apartment has been cleared, it will be assessed for refurbishment and a scope of works prepared. If there is any damage identified in that assessment that is over and above fair wear and tear, you will be notified as you are liable to meet that cost in accordance with clause XXX of the ORA. [check ORA]       

If you disagree with our assessment of any additional damage over and above fair wear and tear, please contact me to discuss your concerns. In general, our village follows the Department of Building and Housing’s Best Practice Guide to determine refurbishment in retirement villages.
OR

Refurbishment : [If the resident is responsible for refurbishment] 

Once the unit/apartment has been cleared, it will be assessed for refurbishment and a scope of works prepared. It’s important that we refurbish the unit to make it as attractive as possible to a new resident, and this will speed the resales process. Clause xxx of the ORA places responsibility for meeting the costs of refurbishment on the resident. 

[Set out the nature and extent of the refurbishment specified in the ORA. For example, this could require the unit to be returned to a condition described as “new”, “a standard suitable for resale”, “returning the unit to the condition the resident took occupation”, etc. If the resident is not responsible for fair wear and tear in the refurbishment process, set that out here.] 

I suggest we meet at [date and time] to view the empty unit, and assess what needs to be done. We will produce a schedule of work with estimated costs and quotes, and once you agree with the schedule, we commence the refurbishment. 

Once the work is complete we will provide you with details of the final cost and deduct that amount from your termination proceeds [or describe how payment is to be made otherwise]. 

If you disagree with our assessment of the refurbishment required, please contact me to discuss your concerns. 

Sales and Marketing Process:  The unit/apartment will be listed for resale [immediately; once refurbishment is complete; some other point]. 
Our sales and marketing process is [or you can attach a sales and marketing plan]:

· We try to keep a show home available at all times to allow intending residents to select a unit or apartment that best suits their lifestyle, but also have some choice over colour selections to personalise their home. 
· Advertising on xxxx

· Etc

We will report progress with reselling the unit/apartment regularly, and please feel free to contact me [sales manager, etc] at any stage if you have any questions or suggestions. 

OR

We will contact you again with the details of the sales and marketing plan for the village and your unit [when]. 
Village Fee:  The [village fee, etc] continues to be payable until a new ORA for the unit/apartment has been settled with a new resident. This fee meets the ongoing costs of the village such as insurance, rates, and general overheads which are common to all residents in the village. These costs continue even if the unit remains unoccupied, and are similar to the costs a householder has to meet outside the village. 

If the unit/apartment remains unsold after six months from the later of the date of termination or the date you have vacated, the the [village fee]  [will be reduced by 50%] or [will cease].  

AND IF APPLICABLE
Services Package Fee:  Payment for personal services ceases from the date the unit/apartment is vacated.

If you have any queries I have not covered in this letter or would like further clarification of any procedure, please do not hesitate to contact me.

Yours sincerely, etc

MODEL LETTER 4
The operator gives notice of their intention to terminate the ORA on various grounds
Date
Resident’s name, or person with EPA
Address 

Dear [name/s] 

I am writing to advise you that this is a notice of my/our intention to terminate your Occupation Right Agreement (ORA) dated [date] in accordance with Clause 49 of the Retirement Villages Code of Practice 2008 and clause xxx in your ORA. 

The date the notice is issued is that at the head of this letter [or another date if applicable].  

The reason for giving this notice is as follows (use the relevant sections as appropriate) :

MEDICAL 

We would expect that an initial letter has been sent explaining the process and requesting that the resident undertakes a medical assessment in accordance with the Code. A notice of intention to terminate, as follows, would then be given if the medical assessment has been received.
 Clause 48(4) of the Retirement Villages Code of Practice 2008 permits an operator to give notice to terminate an ORA if a medical practitioner, after assessing a resident, certifies that the resident’s physical or mental health is such that the resident or other residents cannot continue to live safely in their units. 

[Insert details of the ORA provision(s) that must be complied with to terminate the ORA.]

 [A paragraph describing the medical opinion, grounds for termination, the medical issues the resident faces, plus any assessments undertaken, by whom and when, and how those grounds apply to the resident’s health. Include any comments about the adequacy of the level of support in the village or that are available externally.] 

On the basis of that medical certificate, this letter is notice of our intention to terminate your ORA.  It is our intention to provide you with a formal notice of termination on [date – perhaps two weeks to allow the resident/family/EPA to discuss and get second opinion]. 
You or your support person have the right to obtain a second medical opinion if you wish. If this is the case, please let me know within x days of this letter that you would like to exercise this option. 
Otherwise the termination process is ... (see subsequent paragraphs) 

BREACH OF THE ORA 

Clause 48 (5) of the Retirement Villages Code of Practice 2008 allows an operator to terminate an ORA if a resident materially breaches its terms and conditions. 

[Insert details of the ORA provision(s) that must be complied with to terminate the ORA.]
[A paragraph describing the grounds for termination, the material breach the resident has committed and how those grounds apply to the resident’s actions . This could include failure to pay fees and charges, antisocial behaviour, and so forth. You should be as specific as possible, as this is a serious step to take.]

This letter is notice of our intention to terminate your ORA unless the breach is remedied by [date. Note that this date must be not less than one month from the date of this letter.]  We have taken into account the nature and extent of the breach in determining the time given for you to provide a remedy and have decided that the above time is reasonable.
[A paragraph suggesting how the resident can remedy the damage.  This could include paying outstanding amounts or paying for damage, and undertaking not to breach the ORA again.]
Unless the breach is remedied within that time, it is our intention to provide you with a formal notice of termination. [You can also state that if a further breach of the same type occurs in the future you reserve your right to provide formal notice of termination.]
Otherwise the termination process is ... (see subsequent paragraphs) 

ABANDONING THE UNIT 

Section 48 (6) of the Retirement Villages Code of Practice 2008 allows an operator to terminate an ORA if a resident abandons their unit. 

[Insert details of the ORA provision(s) that must be complied with to terminate the ORA.]

[A paragraph describing the steps you have taken to ascertain whether the unit has been permanently abandoned, which must be reasonable. You should be as specific as possible.]  As a result of those steps we have determined that you have permanently abandoned the unit.
This letter is notice of our intention to terminate your ORA unless you advise me that the unit has not been abandoned[, that all fees and charges outstanding have been paid in full,] and you intend to reoccupy the unit by [date. Note that this date must be “not less than one month” from the date of this letter.]  
If you do not reoccupy the unit by that date, it is our intention to provide you with a formal notice of termination. 

Otherwise the termination process is ... (see subsequent paragraphs) 

SERIOUS DAMAGE TO THE UNIT OR SERIOUS HARM TO PEOPLE 
Sections 48 (7) and (8) of the Retirement Villages Code of Practice 2008 allows an operator to terminate an ORA if a resident, intentionally or recklessly, has caused or allowed or is highly likely to cause or allow any serious damage to the unit, the village facilities (including damage which has become serious because it continues) or serious injury, harm or distress to us, another resident, or an employee or guest of us or of you. 

[Insert details of the ORA provision(s) that must be complied with to terminate the ORA.]

[A paragraph describing the grounds for termination, the serious damage, injury, distress or harm the resident has caused or may cause and how those grounds apply to the resident’s actions. You should be as specific as possible, as this is a serious step to take. If it is a continuing course of damage which has become serious, you should set out all incidences of damage.]

This letter is notice of our intention to terminate your ORA unless the issues are remedied by [date. Note that this date must be “reasonable under the circumstances” from the date of this letter.]  We have taken into account the nature and extent of the [damage, injury, harm or distress] in determining the time given for you to provide a remedy and have decided that the above time is reasonable.

[A paragraph suggesting how the resident can remedy the damage, injury, harm or distress. This could include making a formal apology, and undertaking not to breach the ORA again.]
Unless the issues are remedied within that time, it is our intention to provide you with a formal notice of termination.  [You can also state that if further behaviour of the same type occurs in the future you reserve your right to provide formal notice of termination.]
Otherwise the termination process is ... (see subsequent paragraphs) 

TERMINATION PROCESS (common to all circumstances) 

The Code of Residents’ Rights give you the right to information about any matters affecting the terms and conditions of your residency and does not preclude you from seeking further information you are entitled to.
You also have the right to refer the matter to a Disputes Panel subject to the requirements of Section 53 of the Retirement Villages Act 2003. 
You have the right to involve a support person or people to represent you. 
You, or your representative, have the right to be consulted.  This includes you, or your representative, having the right to make representations and have those representations taken into account by the operator.
[If the dispute involves other residents, note that they may also have the right to be consulted and involved in the disputes process, and remind the resident of that point.]

[name], we regret having to take this serious step. I hope we are able to resolve the problems quickly, and please contact me as soon as possible so we can discuss the issues raised in this letter.

[consider any confidentiality requests]
Yours sincerely ...
MODEL LETTER 5
The operator gives notice of termination of the ORA on various grounds

Date

Resident’s name, or person with EPA
Address 

Dear [name/s] 

Further to my letter dated [date] concerning our notice of intention to terminate your Occupation Right Agreement (ORA), I regret to advise you that we hereby give notice of termination of your ORA.  The date the notice is issued is that at the head of this letter [or another date if applicable].

The grounds for termination are [state details].
We are entitled to terminate your ORA in accordance with clause 49[insert specific reference] of the Retirement Villages Code of Practice 2008 and paragraph xxx in your ORA. 

You retain the right to issue a dispute notice under Section 53 of the Retirement Villages Act 2003. 

If you issue a dispute notice under the Act or make a complaint about our decision to terminate the ORA, we [will suspend the termination until the complaint is resolved, or, after consultation with the Statutory Supervisor, we may decide to continue with the termination if we are of the view that doing so is in the best interests of the village as a community]. 
Please note that the effective date of termination will be [date, which must be one month from the date of this letter for terminations on medical, breach of the ORA and abandonment, or as much notice “as is reasonable in the circumstances” for serious damage, injury, distress or harm]. 

We regret having to take this serious step but the circumstances leave us no choice. Please make sure that the unit is cleared of your possessions on that date. 

Yours sincerely

MODEL LETTER 6
Monthly report on sales and marketing for the unit or apartment
Date 
Name
Address 

Dear [name] 

MARKETING UPDATE FOR UNIT / APARTMENT NUMBER XXX AT .... VILLAGE
I am pleased to give you an update on the sales and marketing work we’ve undertaken in the last month for your unit / apartment at our village. As part of what we’ve done to actively promote our village / all our villages, we’ve [delete or add as appropriate] :

· Been in regular contact with people who have made enquiries and who we have recorded on a database for that purpose;

· Held regular social events at the village;

· Advertised on relevant websites such as Grown Ups and Trade Me Property;

· Put a sandwich board on the berm and/or displayed a “Vacancies” billboard;

· Held an open day on [date];

· Put advertisements at local clubs, in age-appropriate publications such as Grey Power, local newspapers, and the Yellow Guide to Retirement Living;

· Ran adverts on [radio station, etc];

· Held a sales seminar for the public on [date];
· Etc 
After month three you could add :

The specific activity for your unit or apartment this month has been :
	Number of unit-specific advertisements (list media)
	

	Number of enquiries from prospective residents or their families
	

	Number of people shown through the unit / apartment this month
	

	[Other things you may want to report on]
	


The comments we’ve received have been ..... 
Over the next few weeks we’d like to try [detail any new marketing initiatives, including getting a new valuation if the unit remains unsold after six months]. 
At month six add in a valuation paragraph – 
Just to make sure the unit is priced according to the market, we will obtain a new valuation which we will discuss with you and use as a guide for pricing the unit. 

I’ll be in touch by phone in the next few days to have a chat to you about the progress. If you have any questions, please do not hesitate to contact me.
Yours sincerely .... 

REFURBISHMENT AND COMMUNICATION CHECKLIST FOR XXX VILLAGE
Unit/apartment number …………..

Village takes vacant possession 
/
/
Outgoing Resident’s name 

………………………………………………………………………………………
ORA refurbishment details

As New / Fair Wear & Tear / Other – specify

Village Fee Ceases / Reduces by 50%


Effective Date:

Confirmation of key contact person

	Name
	

	Relationship to resident
	

	Postal address
	

	Physical address (if different)
	

	Phone 1
	

	Phone 2 
	

	Email
	


Action checklist

Date refurbishment starts 
/
/  Date unit available for marketing  
/
/
	Steps
	Actions
	
	Check (

	1
	Resident advises they wish to vacate/transfer


	Received
	

	
	
	Records updated
	

	
	
	Received on:
	

	
	
	Model letter 2 sent
	

	2
	Resident dies 
	Entered in records
	

	
	Notification of vacation in writing
	Date received
	

	
	
	Copy sent to settlement company
	

	
	
	Model letter 3 sent
	

	
	Personal services fees stopped
	Date effective from
	

	3
	Operator gives notice of intent to terminate the ORA


	Notice of intention to terminate sent (model letter 4)
	

	
	
	Response from resident received
	

	4
	Operator decides to terminate the ORA
	Notice of termination sent (model letter 5)
	

	
	
	Response from resident received
	

	5
	Check ORA for terms and conditions of refurbishment. Advise resident of conditions, inspect unit and ascertain costs of work; advise resident if they are responsible for meeting the costs.

Refer to detailed check list of steps in section 4 (above) to follow when undertaking a refurbishment. 
	Resident advised on : 

Response : 

Outcomes : 

	

	6
	Notice of dispute of costs

Agreement of costs 
	
	

	
	
	Sent to resident and/or resident’s advisor/s
	

	
	
	Received
	

	7
	Confirm Health and Safety compliance maintained during refurbishment process
Regular updates on work in progress

Upon practical completion inspection for defects conducted
	Date:

Defects advice to xxx
	

	
	
	
	

	
	
	
	

	8
	Notification to resident/resident’s advisor/s of additional costs
	
	

	9
	Confirm that the selling price has been reviewed and entered in records.
Confirm sales and marketing plan for the unit
	Model letter 6 sent
	

	
	
	Month 2 sales letter sent
	

	
	
	Month 3 sales letter sent
	

	
	
	Month 4 sales letter sent
	

	
	
	Month 5 sales letter sent
	

	10
	Notice to administration to reduce periodic fees
	Month 6 sales letter sent
	

	
	
	Request for a valuation
	

	
	
	Date resident advised 
	

	11
	Any specific tasks to improve sales undertaken (list)
	Month 7 sales letter sent
	

	
	
	Month 8 sales letter sent
	

	
	
	Month 9 sales letter sent
	

	
	
	Month 10 sales letter sent
	

	12


	Conditional agreement letter received, deposit paid to Stat Super 
	
	

	13


	Unconditional agreement letter received 

ORA signed & 15 day cooling-off period starts

Sight lawyer’s certificate that the new resident understands ORA
	
	

	
	
	
	

	
	
	
	

	14
	ORA cancelled 
	
	

	15
	Date new resident moves in 
	
	



The RVA is grateful to Metlifecare, the Summerset Group, Vision Senior Living, the Selwyn Foundation, Acacia Cove Retirement Village, and the Oceania Group for their assistance with this Best Practice Guide. 
NOTE


These model letters are intended to be used as a guide.  Each village is different and it would be impossible for us to create model letters which suit each of our members’ requirements exactly.  Before sending any correspondence to residents relating to any of the matters dealt with in this guide you should consider the individual circumstances of your village and the resident’s ORA and amend the model letters as appropriate.    


In particular, before using model letters 4 and 5, you should consider obtaining legal advice as the issues surrounding termination of an ORA by an operator are often complex.








� The notice period given must be no less than that contained in the ORA or if no notice period is contained in the ORA then the notice period must be no less than one month unless otherwise agreed.  
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